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We would call the attention of the 
Bar to the fact that our columns are 
always open to them for the discus- 
sion of any topic that is of general in- 
terest to the profession. The Journat is 
published for their benefit,and they can 
add much to its interest, and do much 
towards making it of mutual benefit. 
The high respect in which the decis- 
ions of our courts are held in other 
States indicate that in legal acumen, 
deep research, and profound knowl- 
edge,the Bar of this State stands in the 
front rank of the profession. Should 
the members of our Bar, therefore, 
send us their ripest thoughts and their 
best production upon legal subjects, it 
would make this department a most 


valuable part of the Journat. 


Comp.tarnt has been made in Illinois 
of the abuse of the pardoning power. 
It is alleged that the records show that 
of the 314 murderers confined in the 
Penitentiary during the last twenty 
years, ninety-five were for life, of 
whom over fifty have been pardoned 
by the different Governors. It is fur- 
ther alleged that there are now at large 
in the State, one hundred and sixty- 
two murderers who have been tried 
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and sentenced since 1858. The aver- 
age term of imprisonment for a mur- 
derer sentenced to the Illinois Peni- 
tentiary, appears to be but three years 
and six months. These figures indi- 
cate a wholesale system of pardoning 
that is detrimental in the highest de- 
gree to the administration of justice. 
In vain will court, jury, and people en- 
deavor to uphold the majesty of ‘the 
law, and to render it inviolable, if after 
they have justly convicted the criminal 
the penalties are removed through the 
clemency of the pardoning power. 


WE print elsewhere the rules adopt- 
ed by the New York Bar Association, 
regulating competion for the prize es- 
say for the present year. The subject, 
“The American Constitution,” is broad 
and comprehensive enough to give a 
wide scope of thought to the writers, 
besides being a thoroughly good one. 
Competion for the prize is restricted 
to those who have been members of 
the Bar for more than five years. The 
reason of this as stated in the rules is, 
that the founders of the prize evident- 
ly appeal to those ‘“‘ who may be con- 
sidered as the experienced portion of 
the -profession, to renew the emula- 





226 





tions of scholastic life, under the con- 
viction that this would be one of the 
surest methods of increasing devotion 
to the noble science of the law among 
lawyers, and an acquaintance with its 
just principles among the people.” We 
trust that it may in practice be found 
to accomplish those purposes. 


A RATHER novel case has lately been 
decided in New York. Pool, the plain- 
tiff obtained an injunction restraining 
the defendant, Higginson, from using a 
baby carriage in the apartments occu- 
pied by the defendant immediately 
over those occupied by the plaintiff, 
upon the ground of its having become 
a nuisance, from being rolled over the 
floor at all hours of the day and night. 
The answer alleged that the room 
was heavily carpeted with padding 
underneath, and the carriage bad rub 
ber tires upon its wheels, and that it 
was necessary for the health of the in- 
fant that it should be thus moved 
back and forth in its carriage, to the 
soothing motion of which it had be- 
come accustomed. The court held that 
a man who resided ina tenement house 
or flat can not expect all the peace and 
comfort he would get, or for which he 
has a right to look, in a house of which 
he is lord and master and sole oecu- 
pant, and dissolved the injunction 

By the new criminal code that re- 
cently went into effect in Virginia, the 
whipping-postis established as a means 
of punishment for minor offences. The 
reasons given for its establishment is, 
first, economy. Owing to the expense 


of erecting work houses and maintain- 
ing overseers, etc., there is no work 
provided for those who are imprisoned 
in the county jails. The whipping-post 
thus prevents the necessity of impos- 
ing a tax upon the law abiding citizen 
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to maintain the lawless in, idleness. 
Second, the other methods of punish- 
ment are insufficient to deter from the 
commission of petty offences. Although 
this method seems somewhat allied to 
the ducking stool, disfiguration by 
cutting off the ear, slitting the nose, 
branding, ete., that have very properly 
been repudiated by the States as harsh 
and barbarous, still the State has an 
undoubted right to protect itself, and 
where the most humane means fail to 
deter the commission of crime, there 
should be no hesitancy in adopting 
methods more severe. 

Iv more of our saving’s institutions 
throughout the State were to follow the 
example of the Provident Institution 
for Savings of Jersey City, the orders 
of the Chancellor upon whose applica- 
tion for direction in regard to its trusts 
will be found in this number, in seek- 
ing the guidance of the court in its 
management, there would probably be 
more careful saving of assets, less 
weakening of their institution,in order 
to pay dividends before they are earn- 
ed, or before the institution could well 
afford it, and the spirit of reckless 
management or rather mismanagement 
of such trusts would be held in check. 
In investigating the causes that led to 
the financial overthrow of some of the 
banks and corporations that have been 
chronicled during the last few years, 
it has been found that many of 
them have declared large dividends, 
long after they were ina state of in- 
solvency, and in a few cases have even 
borrowed the money wherewith to do 
it. Some of them allege that their 
failure was caused by the depreci- 
ation of the yalue of their securities. 
In the case above alluded to, the 
Chancellor, in construing the act of 
1878, concerning savings institutions 
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held,that the dividends paid to depos- 
itors should not exceed five per centum 
per annum until after a surplus sufli- 
cient to enable the institution to meet 
every contingency, or loss in its busi- 
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ness by reason of depreciation of its 
securities or otherwise. And _ this 
where the institution could pay a divi- 
dend of more than five per cent., and 
still be accumulating a surplus. 





U, S. CIRCUIT COURT. 


Hon, WM. MCKENNAN, Circuit Court Judge.—Hon., JOHN T. NIXON. 
District Court Judge. 


PRACTICE. 


Lock v. The Pennsylvania Railroad 
Company, etal. 
[Filed July 28, 1878.]% 

- A complainant cannot acquiesce in the taking 
of testimony, and afterwards object to it for 
want of notice. 

Semble. Where a defendant gives notice of a 
prior use of the invention by a specified per- 
son, he is not obliged to call the person in- 
dicated, but may provethe fact by some one 
else, 

This was an application to the court by 
the complainant to strike from the ree- 
ord the testimony of certain witnesses, 


upon the grounds,substantially,that no | 


proper foundation has been laid in the 
answer for their examination, under 
the provisions of $4920 of the Revised 
Statutes of the United States. 

That section provides,amongst other 
things, that where the answer sets up 
the previous invention, knowledge or 
use of the thing patented, the defend- 
ants shall state the names’ and resi- 
dences of the persons alleged to have 
invented or to have had the prior 
knowledge of the thing patented, and 
where and by whom it had been used. 

The defendants in their answer al- 
lege that the complainant was not the 


original and first inventor of the thing 
claimed as new in his letters patent, 
| that, anterior to his supposed inven- 
tion, the same was used in various 
| places, and was known to;and used by 
| divers persons in the United States,and 
among others, certain parties named. 
| By Nixon, J.: [After reviewing facts. } 
| 1. The motion comes too late as to 
Dripps & Wood. They were examin- 
ed without objection, and it does not 
appear from the record, that the com- 
| plainant raised any question as to their 
‘competency until after the close of 
‘their examination. 

| Itis well settled, as a matter of 
| practice, that complainant cannot ac- 
quiesce in the taking of testimony un- 
der such circumstances,and afterwards 
object to it, for want of notice. The 
law does not allow such experiments 
to be made. See the opinion of this 
court in Roemer v. Simons, et al., 5 
Off. Gaz., 557, and the subsequent af- 
firmation of the case by the Supreme 
Jourt in 5 Otto, 214. 

2. Nor does the objection apply to 
the evidence of Buzby. His name is 
given in the answer, and he is describ- 
ed as a resident of Bordentown, N. J. 
I think that this is sufficiently defin- 
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ite where the witness resides, in a 
small place like Bordentown. Slight 
inquiry would find him if he was there. 
A different rule would probably have 
been applied to a large city like Phila- 
delphia, if the complainant had not 
waived the objection by allowing the 
examination of Mr. Dripps. 

3. I have had more difficulty in al- 
lowing to stand the testimony of the 
other witnesses, whose names were 
not disclosed in the answer. 

The defendants do not claim that it 


should be received as evidence of thei~ 
own knowledge, or prior use of the in- 
vention, but simply as proof of the al- 
leged prior use by the Camden and 
Amboy Railroad. With this restriction 
of its scope, it is perhaps competent. 
The weight of authority seems to be 
that where a defendant gives notice of 
a prior use of the invention,by a speci- 
fied person, he is not obliged to call 
the person indicated, but may prove 
the fact by some one else. 

The motion to strike out is refused 








U. S. DISTRICT COURT FOR NEW JERSEY. 


Hon. JOHN T. 


IMPEACHMENT OF JUDGMENT. 


In Re. Price, Bond & Co., Bankrupts 
[Filed July 26, 1878.] 


A judgment obtained by the orderly proceed- 
ings of a court, cannot be impeached or set 
aside on the ground that the creditor had 
reasonable cause to believe his debtor to be 
insolvent, unless the debtor does something 
to aid him in procuring his judgment. 


This is an application to expunge a 
proof of claim with security filed by 
Silas Merchant, a judgment creditor, 
against the bankrupt’s estate, on the 
ground that the judgment was a fraud- 
ulent preference and void as to the 
other creditors, under provisions of 
$5128 of the Bankrupt Act. 

Mr. Charles Borcherling for bank- 
rupts. 

Messrs. Titsworth and Marsh for 
Merchant. 


Nrxon, D. J.: Held, Facts not prov- 
ed. Since the decision of the Supreme 
Court in Wilson v. The City Bank, 17 


NIXON, JupDGE. 


| Wall, 473, a judgment obtained by the 
|orderly proceedings of a court cannot 
be impeached or set aside on the 
ground, that the creditor, when the 
suit was brought had reasonable cause 
to believe his debtor does something 
to aid him in procuring his judgment, 
of which the proof seems to fail in this 
case, he is entitled to the advantage 
which his diligence has given him over 
other less vigilant creditors. 

The motion to expunge must be de- 
nied. 





LIABILITY FOR COLLISION OF 
VESSEL-CONTRIBUTORY NEG- 
LIGENCE. 


Brooks v. Tug Boat D. W. Lennox. 
(Filed July 18, 1878.] 


When a vessel is in tow and subject to the 
movements of a steam tug, the tug is pri- 
ma facie liable for all the injury caused by 
a collision with another vessel, unless 
there was contributory negligence on the 
part of the other vessel. 
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The burden of proof is on the steam tug to 
free itself from the responsibility. 

Where the tug and the other vessel are both 
in fault the damages should be equally di- 
vided. 

All navigation rules have their exception, and 
when collisions are inevitable by adhering 
to them, each vessel is not only bound to 
depart from them but to adopt such dffer- 
ent methods as will tend to avoid the dis- 
aster. 


Libel in rem filed by Brooks, the 
owner of the barge Archipelago, 
against the tugboat D. W. Lennox to 
to recover damages for a collision, 
charging that libellant contracted with 
the tugboat to tow him directly. to 
Philadelphia; that the tugboat de- 
viated from her proper course with 
the hope of getting the schooner May 
Morn to tow,and by reason thereof the 
collision occurred with the schooner,by 
which libellants barge was sunk; and 


that the said tugboat having contract- 
ed with said barge for a specific com- 
pensation and became the servant of 
the said barge, is liable for all loss 


occurring by reason of negligence 
or want of skill in the performance of 
said contract. These charges were 
denied in the answer filed by Jas. F. 
Wood, owner of the tugboat Lennox. 
Mr, A. P. Olesberry for libellant. 
Mr. EF. M. Shreve for The Tug-boat. 


Nixon, D. J.: It is sufficient to say 
that it clearly appears, that the libel- 
lant has lost his barge, without any 
fault or neglect on his part, and that 
he is entitled to compensation in dam- 
ages from somebody, unless the loss 
arose from inevitable accident. The 
barge was helpless and subject to the 
movements of the steam-tug ; and the 
tug, being controlled by steam and be- 
ing the pursuing or following vessel, 
is prima facie liable for all the injury 
of the collision, unless the schooner 
produced or contributed to the disas- 
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ter by negligence and want of sea- 
manship and skill in her management. 
The law casts the burden of proof up- 
on the steam-tug; and if it bas not 
been satisfactorily demonstrated in 
the evidence, that she was guiltless, 
she must accept the responsibility for 
the loss. * * * The evidence 
tends strongly to prove the allegations 
of the libellant. It was not unlawful 
for the master of the steam tug to 
take an additional tow, but his first 
duty was to the barge, and if any in- 
jury arose to her from his attempt to 
procure another tow, he is responsi- 
ble for the consequences. 

But although “ steering and sailing 
rules” 20 and 22 require all steam- 
ships to keep out of the way of sail- 
ing vessels, and all following or pur- 
suing vessels to avoid those in advance 
of them, yet there are co-relative ob- 
ligations on the part of the sailing 
vessels and vessels ahead. All rules 
of navigation have their exception. 
They are adopted to prevent collisions, 
and when collisions are inevituble by 
adhering to them each vessel is not 
only bound to depart from the rules, 
but to adopt such different methods 
as will tend to avoid the disaster. 
Such an emergency arose in the pres- 
ent case. It is the duty of the sailing 
vessel ordinarily to keep to her course 
in reference to a steamer, the latter be- 
ing under more self control and less — 
subject to the winds and tides; but 
where an adherence to the rule neces- 
sarily resulted in a collision, and a 
change of course would probably 
avert it, the change ought to have 
been made. * * * I think, there- 
fore, that the schooner contributed 
to the accident, and that the tug and 
schooner being both in fault, the dam. 
ages should be equally divided. 

There must be an interlocutory de- 
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cree in favor of the libellant, and a 
reference to ascertain the amount of 
the damages. On the coming in of 
the commissioners report and a con- 
firmation, there will be a final decree 
entered against the respondents for 
one half of the damages ascertained, 
with costs. 
| 





ASSIGNMENT — EXECUTION 
CREDITOR. 


In Re. Kimball, Bankrupt. 


| Filed July 25, 1878. ] 


The execution of a deed of assignment and 
the transfer of the property constitutes the 
assignee a trustee in possession, holding 
for the equal benefit of all creditors. 

The provisions of the third and fourth sec- 
tions of the Assignment Act are merely di- 
rectory, prescribing the prompt perform- 
ance of certain acts by the assignee, but 
their performance is not a condition pre- | 
cedent to the operation of the assignment. | 


On the 16th day of July, A. D. 
1877, the debtor executed and deliver- 
ed to one Hammond Stoddart a con-; 
veyance of all his estate real and per-| 
sonal in trust for the equal benefit of 
his creditors under the state assign- 
ment act. The said assignee took 
possession of the property on the 
same day and gave notice by publica 
tion in the newspapers required by 
the third section of the act. The 
Ballew Brothers, creditors of said 
bankrupt, obtained a judgment against 
him in one of the state courts on the 
20th of July, 1877, and an execution 
was issued and delivered to the sheriff 
om the next day, who went to the 
store of the debtor on the day following 
to make a levy, and was then inform- 
ed of the previous assignment. A 
levy was however annexed to the exe- 
cution, and instructions given to the 
sheriff to hold the execution for the 








the 10th of August, 1877, obtained a 
second judgment against the debtor, 
on which an execution was immediate- 
ly issued and delivered to the Sheriff. 
A petition in bankruptcy was sub- 
sequently filed, and such proceedings 
had thereon that a composition was 
effected entitling the bankrapt to a 
discharge from his debts upon the pay- 
ment of — per cent to his unsecured 
creditors. A tender of such per 
centage was made to the said Ballew 
Brothers, who declined to accept the 
same on the ground that they were 
judgment creditors and should be paid 
in full. On recording the resolu- 
tions, the property was re-conveyed to 
the debtor by the terms of the com- 
position, whereupon the Sheriff was 
indemnified and instructed by Ballew 
Brothers to proceed forthwith to make 
the amount of their executions. The 
terms for carrying out the composi- 
tion not having expired, the court, on 
application of the bankrupt, restrain- 
ed the said creditors from-further pro- 
ceedings on the judgments and exe- 
cutions, and the motion is now to dis 
solve said injunction. 

Guild & Lum for Bankrupt. 

E.. 7. Morrow for Ballew Brothers. 

Nixon, D. J.: [After reviewing the 
facts.| The only question involved is, 
when the deed of assignment took 
effect. If on the 16th of July, when 
its delivery and the surrender of pos- 
session of the estate to the assignee 
were made, there was no property in 
the debtor, on the entry of the judg- 
ment on the 20th of July, upon which 
the execution could operate, and the 


creditors, were without a lien upon 
the estate which had already been 
transferred. But the counse) for the 
petitioner claims that under the 3rd 





present. The same creditors on 


and 4th sections of the state assign- 








Ballew Brothers, although execution , 
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ment act; no change of property takes true the assignees should not proceed 


tu place, until the assignee has completed to sell the estate, nor perform any of 
r, his inventory, exhibited the same to the duties necessary -to carry into ef- 
e- the surrogate of the county, and en- fect the intention of the assignment / 
ff. tered into bond to the ordinary, with until he has filed with the surrogate, 
b- sufficient surety in double the amount under oath or affirmation, a true in- 
gs of the valuation, for the faithful, per- ventory and valuation of the property 
AS formance of his trust, which services assigned, and has entered into bond 
a 


were not performed in this case until! as required for the faithful execution 
Ly- August 11, 1877,—after the entry of of the trust; but-in the meantime the 












‘ed the second judgment in favor of the estate has passed out of the control 
per petitioners. * * * The aim of the of the debtor, and has vested in the 
ew statute is to create a trust, and the assignee, and is beyond the reach of 
the execution of the deed and the trans-| the lien of any judgment and execu- 
ere fer of the property constitutes the as-, tion subsequently entered and issued, 
aid signee a trustee in possession, hold-|see Scull and Thompson v. Reeves, 2 
glu- ing for the equal benefit of all credi- Gr. Ch. 84; Alpaugh v. Robertson, 
1 to tors. The provisions of the third and | 12 C. E. Gr. 96. 
om- fourth sections, as to the subsequent | I must, therefore, hold that the pe- 
was duties of the assignee, are merely di-| titioners acquired no lien upon the 
llew rectory, prescribing for the security of | debtors property, by virture of their 
1ake the rights of creditors the prompt judgments and execution, and that the 
The performance of certain acts, which the| bankrupt and his other creditors are 
posi- courts will enforce, if the assignee be | entitled to the protection of the court 
,, on derelict ; but it has never been held, so | until the time for carrying out the 
rain- far as I know, that their performance | composition arrangement has fully ex- 
pro- were conditions precedent to the op-| pired. 
exe- eration of the assignment. It may be Application refused. 
. dis 
hers. 
g the ; . : , ’ 
ed is, COURT OF_ ERRORS AND APPEALS OF NEW JERSEY. 
took cigs 
when FIXTURES—CHAT" ‘EL MORT- Two mortgages were given by the 
GAGE. fing . 
[os ee New York Water Proof Paper Com- 
ignee Me Millan v. Fish, et al.* pany to the complainants, as trustees 
‘ty in yy, /-bbame etm, 1678, | for the holders of $15,000 in bonds of 
; The criterion to determine whether property | 
judg- is part of the reality is annexation, applica- | the company. One was a mortgage on 
which tion and intention. the realty by notes and bonds without 
1d the Where an instrument is drawn and executed any reference to the structures-upon 
eution , in accordance with an agreement previously | jt. The second mortgage described 
upon entered into, but by the mistake of the only the machinery in the mill. 
been draftsman, does not fulfill the intention, |. A belt wree Bled by Fish and others 
equity will correct that mistake, so as to 
or ve make it conform to that intention, | to foreclose the mortgage on the real 
he sre 


3 ais ‘estate, and McMillan was enjoined by 
assign- 
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the decree of the Chancellor from sell- 
ing the machinery in the mill. He as 
a judgment creditor appealed from 
\this decree because it directs the sale 
of all the property as real estate. 

Mr. Joseph CU. Potts for appellants. 

Mr. G. Ackerson, Jr., for respond- 
ents. 

Scupper, J.: It is manifest from the 
evidence that there was no intention 
to separate the machinery in the mill 
from the real estate, and treat them 
as chattels. The facts clearly show that 
the machinery mentioned in the chat- 
tel mortgage are permanent fixtures. 
They have all the qualities necessary 
to constitute them reaity. 9 C. E. 
Gr., 260; 11 C. E. Gr., 563. At the 
last term of the Supreme Court in 
the case of Williamson v. New Jersey 
Southern Railroad Company, it was 
held that the rolling stock of the rail- 
road company was personal property. 
The criterion as laid down in that case 
to determine whether the property is 
part of the realty is annexation, appli- 
cation, and intention. 

All these qualities co-exist in this 
case. The testimony is that this ma- 
chinery was placed in the mill as per 
manent fixtures, imbedded in its walls, 
and that the value of the property con- 
sists in its structure as it now is. The 
chemical apparatus, and washer could 
not be taken out of the building with- 
out destroying it. 

It was no consequence that the chat- 


tel mortgage was not re-filed if the ma- | 


chinery therein is covered by the 
mortgage on the real estate. The judg- 
ment of McMillan was obtained subse- 
quent to the mortgage. 

The decree reforms the mortgage in 
substituting the word “heirs” for “suc- 
cessors.” To this also objection is made 
in this appeal. The deed for the land was 
made to the corportion in the usual form, 
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“to have and to hold to them, their 
successors and assigns.” By mere mis- 
take or inadvertence, the person who 
drew the mortgage conveying the land 
to Fish and Babcock as trustees, cop- 
ied the words in the deed,“‘successors.’ 

The use of the word “successors” 
taken from the deed, shows that some- 
thing more than a life estate was in. 
tended, and that the purpose was to 
convey all the estate that the corpora- 
tion had in the lands. 

There is no difficulty in reforming 
the deed to correspond with the inten 
tion of the parties. 8 C. E, Gr., 
9C. E. Gr. It is within the rule 
recognized in2C. E. Gr., 500, that 
where an instrument is drawn and ex- 
ecuted in accordance with an agree- 
ment previously entered into, but by 
the mistake of the draftsman does not 
fulfill the intention, equity will correct 
that mistake so as to make it conform 
to that intention. a 

A court of equity will give effect to 
a deed in such a case. 7 Vroom, 4382. 

Decree unanimously affirmed. 


ALIAS CA. AD SA. 


David v. Blundell, Sheriff of the Coun- 
ty of Passaic.* 


{June Term, 1878.] 


1. ‘Lhe plaintiff may take out an alias ca. ad sa. 
against the prisoner after he has given bond 
and been refused a discharge on the hearing 
of his application under the insolvent laws. 

», A discharge of a prisoner taken on a ca. ad 
sa. by the plaintiff and not by the sheriff, is 
essential to work a satisfaction of the judg- 
ment. 

3. If there be an escape the officer may re- 
take him, although there may be an action 
on the bond. 


On error to Supreme Court. The re- 


lator was arrested on a cupias ad satis- 
faciendum on a judgment for debt re- 





*See 11 Vroom, p. 612, 
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covered against him in this court at 
the suit of Anway, Executor. He 
gave bond, took the benefit of the in- 
solvent laws, and was discharged from 
arrest, and made application to the 
Common Pleas for a discharge, which 
was refused. Relator did not surren- 
der himself to the sheriff, and was 
again arrested on an alias ca. sa. for 
the same judgment by an order of the 
Supreme Court. The relator having 
brought a suit of habeas corpus re- 
turnable before Justice Dixon, the pris- 
oner was remanded into custody. An- 
other writ of habeas corpws was then 
sued out with the writ of certiorari. 
After argument, the order for a ca. se. 
was set aside, and an order made for 
the discharge of the defendant. On 
an appeal from this erder this certior- 
ari is brought. . 

Messrs. Collins and Corbin, for the 


Appellant. 

Messrs. Cowlt and Howell, for the 
Respondent. 

Derve, J.: The question raised by 


the record is, whether the plaintiff on 
the record, or any one representing 
him, may take out an alias ca. sa. 
against the prisoner after he has given 
bond and been refused a discharge on 
the hearing of his application under 
the insolvent laws. The Supreme 
Court decided that an alias ca. su. 
could not be issued to arrest him. In 
38 and 39 Elizabeth it was declared 
that the taking of the body in execu 
tion was no satisfaction of the judg- 
ment. The capias is a failure of sat- 
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tody of the Sheriff without the con- 
sent of the plaintiff, the latter is re- 
manded to another remedy on his 
judgment. 

The party in execution of his own 
wrong, shal! not put him to his action 
against the sheriff. The body must ° 
be taken for the whole debt. The dis 
charge must be a discharge by the 
court. The bond takes the place of 
actual confinement while the applica- 
tion for the debtor's discHarge is 
pending and until it is determined, 
and the creditor is remitted to all his 
rights, to every process for enforce- 
ment he had on his judgment. It is 
like a commitment, not a ca. sa. 
Neither is there any warrant for the 
conclusion that the bond is a substi- 
tute for other remedies on the judg- 
ment. The plaintiff's right of action 
against the sheriff will not preclude 
him from proceeding in his action on 
the judgment. The officer is com- 
pelled to take the bond if the surety 
be made ample. 





If there be an es- 
cape, tbe sheiiff may retake him, al- 
though there may be an action on thie 
bond. There is nothing in 3 Green 
or 4 Zabriskie to show that the plain- 
tiff's only remedy is on the bond. 

Judgment below unanimously re 
versed. 


DEDICATION OF LAND BY TRUS. 
TEES. 





Pruden v. Lindsley, et ak 
(June Term, 1878,] 





isfaction in one sense.. 

The discharge by the plaintiff and 
not by the sheriff is essential to work 
a satisfaction of the judgment. If 
the officer voluntarily suffer the de-| 
fendant to escape, he cannot re-take | 
him without authority from the plain- | 
tiff. If the defendant be out of cus-' 


30 


| 
| 
| 
| 
‘ 
| 
| 
} 


A trustee may not violate his trust, but if the 
trust be somewhat of an fhdefinite character 
the act of the trustee may be legal and bind- 
ing. 

The question of whether a dedication can be 
made by atrustee compatible with his trust 
is one of fact. 

As a failure on the part of a legal owner to as- 


*See | Stewart, 379. 
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sist his right. would conclusively establish a 

vgrant against him, so a like fallure on the 

part of the equitable owner to assist his 

right in » court of equity, would conclusively 
stablish a grant against him. 

An uninterrupted and adverse and public eu- 
joyment of a public highway for over twenty 

grant, notwithstand- 


years, will establish 2 


ing th 
The plaintiff in this case tiles his 
bill the of School 
District No. 72, in the county of Mor- 


prior trust 


wwninst Trustees 


ris, erecting n school house ov a strip 


of land which he to be a pub- 


lie highway On : show enunse 


. ' il cs 
an 2nSwe Wiis file ok 1s? oll eX1Sb- 


A feigned issue to 


ence of 1 hiwhwry. 


tried be 
NLorris 


ibtuined i 


aetermine this question wis 


fore : 
At that time the plaintiff 


Th 


Oh the 


jnry in the couuty of 


verdict defendants inoved to set 


it aside ground that no legal 
highway could be established thereon 
by use or dedication. The injunction 
was dissolved and the bill was dismiss 
ed by the Chancellor, from which an 
appeal was taken. 

Phe defend 


said district, 


Opinion by Dixon, J.: 


tl ig - 
ants clialmias trustees of 


» hold the title in fee to the iand on 


nilewed hbivhway 


, al l 
Vbieu the 


decd of September 12, 15138 
or rap 
0] 


is, IS tinder 


SOUVECY 


vere of land, “ ror the 


i] e< ta. . ae } . . 
OL tie Seu iu Green Vill wre, Ol 


the buildimy of a selool house, to be 


kept for the nse of the school in Green 


tub long’ Lis 


wna 
nd wise of the 
passed March 14, 1815, 


¥ Lilagre YrUSS LOWS 


witter runs,’ wn uct 
Leyislatare, 
to itis vested in the 
listrict.” 


| coutroiling principle 


OY which the title 
Lrusbees nt hue sCli vol 
It is birt 
ey not be allowed to violate 


tlic 


lactetinite 


trust be-some 


? | 
cuauracter, tle 


but il 
istees may be legal and 
the question 


1. . f 
vittlient Ut 


“upon fhe evmpatibility of 
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the public road, with the trust express- 
ed in the deed. It can not be consid- 
ered that the existence of the high- 
way can be held incompatible with 
the school. 

The question whether such a dedi- 
cation can be made, is one of fact. In 
the present suit this question of com- 
patibility received noconsideration at 
all ‘The power of the trustees to ded- 
icate was not passed upon. The jury 
were, therefore, instructed that if the 
trustees intended to dedicate the land 
for the use of the public,they could not 
maintain this suit. 

A verdict founded on this direction 
the Chancellor was justified in setting 
aside. 

The plaintiff might be able to show 
the dedieation compatible with the 
The Chancellor in his opin- 
ion says, * The question as to the pow- 
er of the trustees to grant the lund for 


school. 


a highway, was not raised on the trial 
of the issue, but was raised for the first 
time on the aside the 
verdict.” For this reason I think the 
dismissal of the bill was erroneous. 

ground on 


motion to set 


gut there is another 
which the complainant claims to stand 
—that he had user for over twenty 
years, und that the public, therefore, 


The 
defendants claim there can not be any- 


has acquired a right of highway. 


thing admitted to impair this trust. 
As 


a failure on the part of a legal owner 


In this [ think they are mistaken. 


to assert his right, would conclusively 
establish a grant against him, so a like 
failure on the part of the equitable own- 
er to assert his right in a court of 
equity would conclusively establish a 
grant against him. In my judgment 
an uninterrupted aud adverse and pub- 
lic enjuyment of a pablic highway for 
over twenty years will ¢stablish a 
grant, notwithstanding the prior trust. 
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As I have already intimated, the ver- 
dict should be set aside, and the de- 
eree of dismissal should be reversed, 
and the cause remitted for farther pro- 
ceedings in the court below. 


Opinion unanimously concurred in, 


ORAL AGREEMENT—DELAY IN 
INVOKING AID OF COURT. 


Paulinson, et ux. v. Van Iderstine.* 
{June Term, 1878.] 

Lapse of time will effect the determination of 
every case in which a contract is set up, to 
be proved by oral testimony, especially 
where it is sought to thereby overthrow a 
contract expressed or indicated in writing, 

Any considerable delay in invoking the appro- 
priate remedy is always dangerous, and may 
be fatal. 

Oprnion By Woopuutt, J.: The ap- 
pellants, who were the complainants 
below, filed their bill setting forth that 

Mrs. Panlinson, being seized in her 

own right in the city of Passaic, on or 

about the thixgl day of March, 1869, 

through C. M. K. Paulinson, her hus- 

band, bargained and agreed witli the 
defendant below to sell and convey to 
him, and he the said defendant agreed 
to purchase of her an unimproved plot 
of land in the city of Passaic, upon the 
following terms: ‘That the price and 
the value of said property should be 
$350 for each city lot of 2,500 square 
feet, for as many said lots as said prop- 
erty contained; certain pruperty of 
Van Iderstine should be taken in part 
payment, and the balance of the pur- 
chase money to be secured by bond 

and mortgage; that in pursuance of 
this agreement the said premises were 
so conveyed. It is alleged in the bill 
that the parties were misled by a map 
of the plot as to the contents, and that 
it was supposed there were only thirty- 


*See 1 Stew. 306. 











one city lots, whereas in fact it con- 
tained forty-five. The complainant's 
claim now is for $4,900 with interest, 
being the price of fourteen city lots at 
$350 a piece, and that the mortgage 
given by the defendant should have 
been for $12,000, instead of $7,100, 
the difference between which two sums 
is the amount claimed. 

The defendant denies that he enter- 
ed into such a contract as that alleged 
inthe bill. He insists that the sale in 
question was a sale of a tract of well- 
known and well-defined boundaries for 
around sum. The mortgage does not 
at all refer to city lots, and seems to 
tract for 

true of 


indicate the sale of-an entire 
asum in gross. The 
un wunexeeuted agreement in writing 
drawn up by Mr. Panlinson, between 
himself and the defendant. 
The case mide hy the bill 
which appeals strongly to the favora- 
ble consideration of a court of equity. 
If the terms of the hetween 
these partics were, in fact, such as the 
complainants allege, the conveyance to 
Van Iderstine and his mortgage to the 
not truly represent 


same 18 


is one 


contract 


complainant, do 
the understanding and intention of 
either party. 

In order to do this the price of four 
lots at $350 per 
lot. should have added to the 
consideration expressed in the deed, 
and to the amonnt secured by mort- 
gage. The statement of thecomplain- 
ants is that this wonld have been done 
if the parties had known that there 
were forty-five lots instead of thirty- 
one. Their request is that a court of 
equity will treat the instrument so as 
to make it conform to the true inten- 
tion of the parties, ind cause the de- 
fendant to make payment, as by his 
contract, they claim he is bound to do. 
Lapse of time must necessarily affect 


teen additional city 
beet 
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the determination of every case in 
which a contract is se€ up, to be prov- 
ed by oral testimony ; and this is es- 
pecially true as applied to a case like 
this, in which the parties have either 
expressed or clearly indicated the con- 
In such a case any 
invoking the 


tract in writing. 
considerable delay in 
appropriate remedy is always danger 
By allowing 
almost six years to elapse before bring 
ing suit, the complaifiants have chosen 
to encounter this. Having founded 
their claim on an express contract, they 
have attempted to show that it was 
different from what the instruments of 
conveyance import. This, I judge,they 
have failed to do, and for this reason 
the decree of the Chancellor is affirmed 


ous, and may be fatal. 


with costs. 
Decree unanimously affirmed. 


ALTERATION OF BOND—LIA- 
BILITY UPON. 
Force vy. City of Elizabeth.* 


[June Term, 1878.} 


The alteration of the number of «_ bond, 
where different bounds of the same series are 
distinguished alone by the number does not 
destroy the boud as a meaus of legal proof 
either in the hands of the person who made 
the 
under him, 


The alteration of an instrument made without 


alteration, or of any person claiming 


the consent or knowledge of the owner will 
not effect the right of a bona fide holder un- 
dey it. 

The Lona fide holder of a stolen and altered 
legal instrument payable to bearer, does not 
in legal contemplation derive his title from 

force of a direct 


the thief but claims by 


promise to himself. 

Beastey, C. J.: This bill was filed 
by Mrs. Force to compel the defendant 
to pay her the money due on two ne- 
gotiable bonds issned by the cdefend- 


*ror opinion of Chancellor, see 1 Stew. 403 





ant, which she had purchased and 
which were afterwards stolen from her. 
One of these bonds was for $500 and 
the other for $1000. The former I 
shall notice no further than to say that 
in my opinion the questions connected 
with it were properly disposed of in 
the Court of Chancery. This bond 
belonged to one of a series all dated 
July 1, 1870, with interest payable 
semi-annually, to be drawn on the cou- 
pons attached to the bond. It bore 
the number 1711, but when presented 
for payment its number had been 
changed to 1714. It was shown by 
the proofs that the alteration was 
made by the thief. The bond was 
paid by the City to a bona fide holder 
for value. It was decided in the Court 
below that Mrs. Force was entitled to 
a decree directing payment to her of 
the amount due on these bonds, the 
Court holding that the alteration of 
the number destroyed the bonds as a 
means of legal proof, not only in the 
hands of the person who made the al- 
teration, but of any person claiming 
under him. But this conelusion I am 
constrained to say is erroneous, and 


the fallacy is based on the assumption 
that the thief was a holder. ; 
The thief, having no interest in the 
bond whatever, his act in altering the 
number was the act of a mere spoliator. 
The legal rule is firmly established 


that the alteration of an instrument 
made withcut the consent or knowledge 
of the owner will not affect the rights 
of a bona fide holder under it, and by 
force of this rule itis evident, that 
notwithstanding a knowledge of the 
change in the number of this bond 
had come to the defenda t, it could 
not have avoided payment. 

The bona side holder of such instru- 
ment does not in legal contemplation 
derive his title from the thief; such a 





THE NEW JERSEY LAW JOURNAL. 


title would be worthless. [2 Parsons 
on Bills and Notes.] It is clear that 
the thief in this case had no rights in 
the instrument and could transmit 
none. The bond being payable to 
bearer, the holder claimed by force of 
a direct promise to himself. The con- 
sequence is that he can no more be 
affected by the act of a spoliator than 
a person holding a title antecedent to 
such alteration. Any decision in this 
case exploding the defence would be 
clearly inconsistent with legal princi- 
ples. The case presented is the strong- 
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If an executory contract to build # vessel to be 
paid for in installments as the work pro- 
greases, the title remains in the builder un- 
til the work is completed and delivered. 
Mr. Walter L. Clarkson of New 
York for the heirs of Robert L. Stevens, 
deceased. 
Mr. Joel Parker for the Attorney 
General. 
Mr. J. W. Seudder for Exeecntors 
of Edwin A. Stevens, deceased. 
SUBSTANCE OF OPINIGN. 
Vansyexie, J.:/ The only” question 
raised by this appeal is, whether, un. 





est possible one in favor of the City. | der the resolution of Congress of July, 
Even if it had known of thealteration | 1862, in reference to the Stevens Bat- 
at the time it could not have ‘avoided | tery, the title to that vessel passed to 
payment. The the heirs-at-law of Robert L. Stevens, 
immaterial part ; such has always been | deceased, or to Edwin A. Stevens, as re- 
the common law doctrine. The yaar branes’ die esas Under the original con- 
ber of the bond is put upon it to mark | tract the legal title to that vessel re- 
it as oue of a series. Such mark does! mained in Robert L. Stevens, the con- 
not enter into, or in any wise affect) structor, until it was completed and 
the agreement embodied in it. The} accepted by the United States Govern- 
adoption of the contrary doctrine | ment. 

would be to imperil all persons deal-| The rule Jaid down in 7 Vroom, 449, 
ing in this species of property. The “That in a exeeutory contract to build 
holders of negotiable instruments | a vessel to be paid for in installments, 
should be made to bear no risks from/as the work progresses, the title re- 
alterations except such as have been | mains in the builder until the work is 


alteration was in 


an | 


| 


| 


made by a prior legal holder, against 
which he has always a sufficient guar 
antee. 

The only judicial decisions upon 
this subject are two, and they both 
harmonize with these views. 29 N. Y. 
220. 12 Mass. 498. With respect to 
this $1000 bond the decree will be re- 
versed and neither party will be allow- 
ed costs in this court. 

Decree unanimously reversed. 





TITLE TO CHATTELS. 


Sands and Clarkson. v. The Attorney 
General.* 
{June Term, 1878.] 


*See 1 Stew. 487. 


completed and delivered,” must be ac- 
cepted as the law in this case. The 
mode in which the vessel was to be built 
was to be left to Mr. Stevens. He un- 
dertook to build a vessel that should 
be shot and shell proof against the ar- 
tillery then in use on board vessels of 
| war, Taking the whole contract to- 
gether, it is manifest that the Govern. 
‘ment did not intend. to become the 
|owner until it was demonstrated that 





‘it Was a success. 

| The advances according to the 
amount of the material and the work 
were arranged so that the Government 
should not pay more rapidly than the 
| work progressed. The payment was 
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not to be understood to have the effect | 
to divest the title of Mrs. Stevens. 

The idea that the title passed out of | 
the builder is also concluded by the! 
language of the agreement, which is} 
used repeatedly, that the Government 
should not accept it until complete. | 
When the work was suspended in '62 | 
on the vessel, it was in the possession 
of Rohert L. Stevens, and after his 
death, of Kdward A. Stevens. The 
Government has never made any claim 
to the vessel. Robert L. Stevens ex- 
pended $113,000 of his own money on 
it, and after his death, Edward spent 
over $89,000 without Governmental 
interference. I understand that at the 
time of Robert L. Stevens’ death, the 
title rested in him. The Government 
had the right to recover damages for 
breach of his contract. 

The resolution of Congress must be 
read with this understanding under the 
original and subsequent agreements. 
lhe Government could not vest the 
title in any one, because it had no title 
at all. 

I think the purpose and effect of the 
resolution was to surrender any right 
which the Government had to claim 
daniages. 

The result is that the title vested in 
the legatees of Stevens. 
The decree, so far as appealed from, 
should be affimed with costs. 

Decree unanimously affirmed. 
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heirs, with a limitation over in case of his 
dying without lawful issue, these words, 
when unexplained by the context, import a 
fee tail. 


Oprrien BY Brastey, C. J.: The con- 
tention in this case rests upon a single 
clause in the will of Philip Denman, 
deceased, which is as follows: “I give 
and bequeath to my fourth son Isaac 
and his heirs all the remainder of my 
lands, being the homestead where I 
live, and if he shall die leaving no 
lawful issue that the same be sold and 
the moneys be equally divided among 
my other sons, and my son Aaron who 
has not received anything by this will.” 

The question is, whether Isaac Den- 
man had an estate tail, for if he did 
the plaintiff can take nothing. The 
decision stands in favor of such a con. 
clusion. The words in question have 
a strictly technical meaning. When 
an estate is devised to a man and his 
heirs with a limitation over in case of 
his dying without lawful issue these 
words when unexplained by the con- 
test import a fee tail. Morehouse v. 
Cotheal 1 Zabriskie 480. Therefore, 
the only inquiry is whether there is 
anything in the context that would 
have the effect of impairing the legal 
effect of the terms used. It is claim- 
ed that the subsequent limitation over 
is such an indication. 

But this argument claims too much, 
I think an estate tail was created by 
the testamentary devise in question. 





WILL-—ESTATE TAIL. 


Chetwood, et al. v. Winslow. 
(June Term, 157%.) 


When au estate is devised to a man and 


his | 


Consequently the judgment below in 
favor of the defendant should be af- 
firmed with costs. 


{ 


Opinion unanimously coneurred in. 
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COURT OF CHANCERY OF NEW JERSEY. 


HIon. THEODORE RUNYON, CHANCELLOR. 
Hon. A. V. VAN FLEET, Vicre-CHANCELLOR. 


CORPORATION--COMPENSATION 
OF OFFICER. 


Gardner, etal. Assignees v. Butters’ 
Administrators, et al. 


{May Term, 1878, j 
A member or director of a corporation may 
make contracts with it like any other indi- 
vidual, and when so made he stands as to 
the contract in the relation of a stranger to 

the corporation. f 
An officer of a corporation who receives a sal- 

ary as such, may receive additional compen- 

sation for services rendered for the corpora- 
tion outside of his official duties. 

Bill for relief. On final hearing on 
pleadings and proofs. 

The bill was filed to set aside an 
agreement whereby the defendants, 
who were directors of a corporation 
and received a salary as such, received 
in addition a certain percentage of the 
profits for business done for the cor- 
poration. 

Mr. Cortlandt Parker,and Mr. Geo. 
De F. Lord of New York, for com- 
plainants. 

Mr. 7. N. MeVarter and F. 7. Fre- 
linghwysen for defendants. 

SYNOPSIS UF OPINION. 

THe Cuance.tor: A corporation may 
employ a member of its board of di- 
rectors to transact business for it for 
just compensation, 

There is nothing which forbids eith- 
er the members or directors of a cor- 
poration to make contracts with it like 





lation of a stranger to the corporation. 
Stratton v. Allen, 1 C. E. Gr., 229,232; 
Banes v. Trenton Gas Light Company, 
12 ©. EF. Gr., 33. And when valuable 
services have been rendered to the 
corporation by a member of its board, 
there appears to be no good reason in 
equity why he should not receive just 
compensation for then. 

The Janguage of Judge Strong, whose 
views and conclusions were affirmed 
by the Suprme Court of Pennsylvania, 
in Ashhurst v. Watterman, (see Ash- 
hurst’s Appeal, 60 Penn. St. R. 290, 
314,) is pertinent: ‘* I come to consid- 
er the facts that the purchasers were 
the same persons as those who as di- 
rectors sold, and as stockholders au- 
thorized the sale. It is often said and 
truly that the same persons can not be 
both buyers and sellers in one trans- 
action. They were not strictly in this 
case. All the purchasers were not di- 
rectors who made the sale. But I make 
no account of that. Still why may not 
directors of a corporation sell to them- 
selves? Each director has an interest 
distinct and antagonistic to his inter- 
est asamere inan. There is identity 
of person, but not of interest. There 
must be many things which directors 
ean do for their individual ‘enefit, 
which are binding upon a corporation 
of which they are directors. If they 
have advanced money I can not doubt 
they may pay themselves with corpo- 


any other individual, and when the| ration funds. If they have been liable 


contract is made the member or direc- | 
tor stunds as to the contract in the re-| may provide for their indemnity. And 


as sureties for the corporation, they 


et en NE N= 


=o 





240 


though ordinarily the law frowns upon 
contracts made by them in their repre- 
sentative character with themselves as 
private persons, such contracts are not 
They are carefully 
watched, and their fairness must be 
In Chandler v.The 
President, ete., of the Monmouth 
Bank, 1 Gr., 255, it was held that a 
provision in the charter of a bank,that 


necessarily void. 


. . * 


shown.” 


no director should be entitled to any 
emolument unless the same should be 
allowed by the stockholders at a gen- 
eral meeting was intended to prevent 
the directors from taking compensa- 
tion for the performance of their ap- 
propriate duties, and that sound con- 
struction did not require the exclusion 
of the individuals of the board from 
just compensation, for services of a 
different character because they were 
rendered while they were directors. 
Bill dismissed with costs. 


CONSTRUCTION OF WILL. 


Ward, etal. Executors v. Tomkins, 
etal. 


[October Term, 1878] 


Where an estate is left to the children of A. to 
be divided between them, as they should 
respectively arrive at the age of twenty-one 
years, it is to be divided among all the chil- 
dren of A. although some of them were not 
im ease at the death of the testator, unless it 
is apparent from the will that the testator 
intended otherwise. 


Bill for construction ‘of will and for 
directions. 


Mr. J. W. Taylor for complainants. 


Tse Cuance.ton: Elias Tomkins, late 
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should respectively come to the age of 
twenty-one years. At the time when 
the will was made, and at the time of 
the testator’s death, Daniel had but 
two children. After the testator's death 
and before the oldest of these children 
became of age, another was born to 
him which is still living. The oldest 
of the children has attained the age of 
twenty-one years. The question is 
whether all three of the children par- 
ticipate in the gift, or only the two 
who were in existence when the testa- 
tor died. 

A bequest of acorpus or aggregate 
fund to children as a class, where the 
gift is not immediate, vests in all the 
children in existence at the death of 
the testator, but so as (where there is 
no evidence of intention to the con- 
trary) to let in children subsequently 
coming into existence before the peri- 
‘od of distribution. Waere, therefore, 
‘there is a postponement of the pay 
;ment of the legacy until a period sub- 





| sequent to the death of the testator, 


| every person answering the description 
‘at the time affixed for the division will 
be entitled, though not in esse at the 
| death of the testator, unless it is appa- 
rent from the will that the testator 
intended to limit the iegacy to such of 
the class, as would answer the deserip- 
tion when the will took effect by his 
death. Hawkins on Wills, pp. 71, 72; 
‘Theobald on Wills, p. 143; Heater v. 
'Van Auken, 1 MecCart., 167; Feit v. 
| Vanatta, 6 C. E. Gr., 86; Jenkins v. 
'Figer, 4 Par., 53; Locke v. Lamb, L. 
R., 4 Eq., 372 ; Gimblett v. Purton, L. 
R., 12 Eq., 427. Words directing a 





of the city of Newark, deceased, by his | division or distribution between two 
will gave part of his residuary estate| or more persons, or objects at a future 
to the children of his son Daniel, with | time are equivalent to a direction to 
direction to his executors to invest it| pay at that time. Jarman on Wills, p. 
for the benefit of those children,and to | 655; May v. Wood, 3 Bro., C. C. 471. 


divide it equally between them as they The evidence of intention to confine 





ine 
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the gift to the children existing at the 
time of the testator’s death, to be 
drawn from the fact that in directing 
the distribution, the testator has used 
the word “ between” is too slight to be 
of any value, Myers v. Myers, 23 How., 
P. R. 410. The three children are en- 
titled to the fund in equal shares, to be 
paid to them as they respectively at- 
tain to their majority. 

SAVING INSTITUTIONS—DIVI- 

DENDS. 


In Re. Provident Institution for Save 
ings in Jersey City. 
[Uctober Term, 1878.]} 





A corporation created merely for the purpose 
of receiving deposits for investments on ac- 
count for the depositors is a mere trustee 
for them, and is entitled to the aid and di- 
rection of this Court in the management of 
its trusts. 

By the fourth section of the act of 1878, con- 
cerning savings banks the legislature in- 
tended that the dividends paid to deposit- 
ors should not,exveed five per cent. per an- 
num until after a surplus sufficient to meet 
every contingency or loss should be accu- 
mulated. 


On petition for direction in regard 
to its trusts. 
Mr. Peter Bentley for the petitioner. 


Tue CHancenton: By the charter 
of the petitioner (Laws of 1839, p. 83), 
it is provided that all the income or 
profits of the deposits received by it 
shall be divided among the depositors 
in just proportion after reasonable de- 
ductions for necessary expenses. By the 
act “for the better security of deposi- 
tors in savings banks or institutions 
to regulate the rate of interest or divi- 


dends, not to exceed five per cent. per | 


annum (upou moneys deposited) there- 
with in such manner that depositors 
shall receive, as nearly as may be, all 


payments and reserving such amount 
as said trustees or managers may deem 
expedient as a surplus.” 

It appears from the petition that 
the petitioner in 1877, from its income 
paid to its depositors dividends 
amounting to six per cent. per annum 
and added to its surplus about $24,000. 
It is also stated that it is able to pay 
from its income after deducting ex- 
penses a dividend at that rate for the 
half year ending on the first day of 
July, 1878, and retain for surplus a 
sum equal to one half of the amount 
reserved in 1877. The amount due 
from it to its depositors for moneys 
deposited is about four and a half mil 
lions of dollars. Its surplus amounts 
to about $170,000. It proposes to in- 
crease it to an amonnt equal to ten 
per centum of its deposits. Being in 
doubt whether in view of the above 
quoted provisions of the act of 1878, 
it can lawfully pay to its depositors a 
dividend of more than five per cent. 
per annum, it asks the direction of 
this Court in the premises. 

The petitioner has no capital stock. 
It was incorporated merely for thie 
purpose of receiving the money of 
depositors for investment and invest- 
ing it on their account. It is a mere 
trustee. Newark Savings Institution 
case, 1 Stew. 552. Itis entitled to 
the aid and direction of this court in 
the management of its trusts. At- 
torney General v. Moore's Executors, 
4 C. E. Gr., 503. 


The provision of the act above re 





ferred tv is somewhat obscure. Much 
aid in discovering tlie inten ier and 
policy of the Le,zislature in enacting 
it may be obtained from the thirty- 
second section of the act ‘concern. 
ins savings banks,” Laws of 1876, p. 


the profits of such corporation after de-| 341. That section provides that it 


ducting necessary expenses and other: 


31 


shall be the duty of the managers of 
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the corporation created under that act 
to regulate the rate of interest or 
dividends (but so, however, that it shall 
not exceed six per centum per annum) 
upon the moneys deposited with the 
corporation, in such manner that the 
depositors shall receive, as nearly as 
may be, all the profits of the corpo- 


ration after deducting necessary ex- | 
penses and reserving such amount as! 

. 
the managers may deem expedient as 


a surplus fund for the seenrity of de- 
positors ; and the managers nre there- 
by to aceumulate and hold such fund 
to the amountof fifteen per centum of 
the deposits to any contin. 
gency or loss in the business of the 
corporation from the depreciation of 
its securities or other The «et 
further provides ‘that it shall be the 
duty of the managers of any such 
corporations whose surplus amounts 
to fifteen per centum of its deposits, 
at least onee in three years, to divide 
equitably the accumulation 
such surplus of fifteen per centum, as 
an extra dividend to depositors in ex- 
cess of the before mentioned regular 


meet 


ise. 


dividends. 

By the provision of the fourth ‘see- 
tion of the act of 1878 the levislature 
intended that the interest or dividends 
paid to the depositors of any savings 
bank or savings institution should not 
exceed five per centum per annum un. 
til after a surplus sufficient in the judg- 
ment of the managers to enable the 
institution to meet every contingency 
. or loss in its business by reason of de- 
preciation of its seenrities or other- 
wise should have been accumulated. 
When such surplus shall have been ac 
cumulated the whole profits or income 
may be divided amony the depositors, 
but not until then. 

TLe petitioner ought nut to pay to 
its depositors interest or a dividend 
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ut the rate of more than five per centum 
per annum until it shall have accumu- 
lated a proper surplus. In my judg- 
ment the surplus should be a sum not 
less than fifteen per centum of the de- 
posits. 


INACCURATE ADVERTISEMENT. 





Bowlby v. Lott, etal. 
{October Term, 1878.) 

Sule of real estate under writ of fi. fa. will 
not be set aside for slight inaccuracies in 
the advertisement of the premises. 


Motion to set aside order for pos- 
session. The mortgaged premises, the 
property of tue defendant, Godfrey C. 


Lott, ander the writ of fiert facias in 





this snit were sold to the complainant. 
| ‘the premises had been previously 
leased by Godfrey to William Lott un- 
til the time when they should be sold 
by the sheriff, but Godfrey pastured 


on part of the land, compensating 





beyond | 


William Petty had 
| possession of the dwelling, holding un- 
der William Lott. After the sale by 
the sheriff the complainant obtained 
an order for possession. Application 
is now mide to set aside that order on 


| William therefor. 


the ground of surprise and merits. 
Mr. Martin Wyckoff for motion. 
Mr. Jos. S. Sinith contra. 


% % *% 


Snr CHANCELLOR: The 
respondents aver that the advertise- 
ment of the sale was insufficient be- 
canse the sheriff therein stated that 
tlhe premises were “seized as the - 
property of William Lott et ux., et als. 
und tuken in execution at the suit of 
Joseph Bowlby.” The advertisement of 
sale stated that the sale was to be made 
by virtue of a writ of fiert facias issued 
out of this court and directed to the 
sheriff. It fully and particularly des- 
cribed the property. ‘The statement 
to which the criticism of the respond- 
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ents is directed, did not vitiate the ad. 
vertisement. The order for possession 
must stand as against William Petty ; 
as against Godfrey C. Lott, it should 
be set aside on ground that he did not 
when demand for possession was made 
upon him claim to have posession of 
the premises or any part of them. 
His reply to the demand was, however, 
somewhat evasive. Under the circum- 
stances no costs will be awarded to 
him. 


TRUSTEE OF TENANTS IN COM. 
MON. 


Barnes, a#t al. v. Taylor, et al.” 
[October Term, 1878 ] 


A. held possession of land under mistake as to 
his title. ‘The fact that the wife of A. isa 
tenant in common does not make him a 
trustee of the other tenants in common. 
On bill for relief. On exception to 

master’s report. The defendant, Tay- 

lor, had possession of land under a 

mistake as to his title. His wife had 

an interest in the land ss tenant in 
common. 
Mr. 8S. D. Dillaye for complainant. 
Mr. J. S. Atkins for defendant, 

Taylor. ba. th 
Tae COunancettor: Although the 

wife of ‘Taylor was u tenant in con- 

mon of an interest in the property 
that fact did not make him a_ trustce 
for the other tenants in common.  A\l- 

len v. Barkley, Speer’s Iiq., 264 


DIVORCE—DUTY: OF MASTER 


Shepherd v. Shehperd, 


{October Term, 1878.) 


In suits for desertion the master must exam- 
ine into and report the facts and circun- 
stances under which the desertion took 
place, and the reason which caused or pro- 
voked it, 


*See C. E.Gr., 266. S.C, om appeal, 1 Stew., 
25. 





On petition for divorce from the 
bond of matrimony for desertion. 
R. S. Petty for complainant. 


Tur Cuancettor: There is no evi- 
dence that either of the parties was 
an inhabitant or resident of this state 
during ‘the time of the alleged deser- 
tion, * * * Therule requires that 
in suits fur divorce for desertion 
the master shall examine into and _ re- 
port the facts and circumstances un- 
der which the alleged desertion took 
place, and the reasons which caused 
or provoked it, if they can be ascer- 
tuined. He has not done so, and they 
do not appear in evidence. 

The petitioner on the case presented 
is not entitled to the divorce which he 
seeks. 

The bill will be dismissed. 
EQUITABLE ASSIGNMENT—MIS- 
APPROPRIATION OF FUNDS. 
Bower v. The Haddeu Blue Stone Come 
pany and Lyon. 
| Qctober 'Term, 1878. | 
Any writing which clearly appropriates a fund 
or property to a person, will, in equity, be 
esteemed an assignment. Equity disre- 

gards mere form. 

A suitor whose title is purely equitable has no 
remedy at law, but must resort to equity. 
When the parties to a contract have express- 
ed their meaning by plain words, there is 

nothing to construe, and in such a case, all 

a court can do is to enforce the contract. 

A purchaser who co-operates with the vendor 
in the misappropriation of purchase money, 
which he knows was raised for the benefit 
of a third person, renders himself liable to 
the person defrauded to the extent of the 
fund misapplied with his connivance. 


The instrument that gives rise to 
this suit is in these words: ‘ This is 
to certify that in consideration of a 
$1,000 bond on the town of Harrison 
to me in hand paid by Freeman Bow- 
er of the town of Harrison, Hudson 


LN OY LON TEN Ti PE 


ee ae 





244 


County, New Jersey, I Daniel M. Lyon, 
the Hadden Blue Stone 
Company, do hereby agree to assign, 
transfer and set over unto the said Free- 
man Bower,such an interest in the judg- 
ment obtained by the Hadden Blue 
Stone Company against James B. 
Smith of the town of Harrison, in the 
Supreme Court of the State of New 
Jersey. for the sum of $2,501.59, be- 
sides costs of suit, on the 24th day of 
November, 1873, «8 will secure to said 
Bower the repayment of the sum real- 
ized by me on said bond, paid by him 
as aforesaid, on account of the afore- 
said jndgment against said James B. 
Smith. Witness my hand this seven 
teenth day of December, 1873. Dan- 
iel M. Lyon, Treasurer.” 

Upon this bond $900 was -realized. 
In April or May, 1874, a debtor of 
James B. Smith, (the judgment debtor) 
paid to the defendant, Lyon, on ac- 
count of the judgment, the sum of 
$443.56, and on the eighteenth of June, 
1874, Smith's real estate was sold un- 
der the judgment for $1,700, making 
the sum total realized, $3,043.56. With 
costs added, the total amount of the 
judgment, at the date of its recovery 
(November, 24, 1873.) was $2,539.35. 
fhe real estate was struck off to Mr. 
Lyon. He alleged that he purchased 
for the plaintiff, and that the property 
was conveyed to him pursuant to an 


treasurer of 


agreement subsequently made by the 


corporation and himself, by which it 
agreed to sell him the land for $100 
He 


less than the amount of his bid. 
also alleged that he had paid to the 
corporation nll the money he received 
on the judgment. He was its treasurer,a 
divector,and the owner of two-fifths of 
its stock. At the time he paid the pur- 
chase money of the land, the corpora- 
tion was badly crippled. 
On bill, answer and proofs 
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Mr. 7. N. MeCarter and Mr. J. R. 
Emery for complainant. 

Mr. Joseph Coult for defendant, 
Lyon. 

Mr. J. A. Miller, Jr., for corpora- 
tion. 

Tue Vicr Cuancetxor : [ After review- 
ing facts.}| Three questions were dis- 
cussed on the hearing: First, is the 
complainant in the proper forum ? Sec- 
ond, does the contract give the com. 
plainant the right to be first paid out 
of the moneys realized on the judg- 
ment ;and third, is the defendant, 
Lyon, liable to the complainant for 
any part of the purchase money of the 
land purchased by him. 

On the argument it was admitted the 
defendant Lyon hid authority to bind 
the corporation by the contract of De- 
eember 17, 1873. Without such con- 
cession or proof showing that he was 
specially empowered, I think it is quite 
clear the contract could not be regard- 
ed as the act of the corporation. It 
was in effect 2 borrowing of money, by 
pledging the property of the corpora- 
tion, and this, in any view, the treas- 
urer of such a corporation would have 
no power to do in virtue of his office 
or employment. To make it the act of 
the corporation special authority would 
have to be shown. 

I think it is entirely clear the com- 
plainant has a right toa remedy in 
equity. His contract is not an assign- 
ment, but merely gives him a right to 
an assignment. His title therefore, is 
purely equitable. Without an actual 
assignment or legal title, a court of 
law is powerless to give him any aid, 
but equity disregards mere form if the 
right exists; even if it is not formally 
manifested, it will afford both remedy 
and. relief. In equity no particular 
form is necessary; any writing or even 
an act, which plainly makes an appro 
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priation of the fund or property will 
be esteemed an assignment. 2 Story’s 
Eq. Juris., $1047; Galway v. Fuller- 
ton, 10, 2 C. E. Gr., 349. 

Nor do I think there can be the 
slightest doubt about what the con- 
tract means. It was drawn by the 
counsel of the corporation, most 
probably under the direction of the 
officer who negotiated it. The defen- 
dants selected the language in which 
their obligation should be expressed, 
and are no‘, therefore, in a position to 
ask that its words shall not be read 
according to their natural force, nor 
that full effect shall not given to their 
plain sense. The contract plainly says 
that such an interest in the judgment 
shall be assigned to the complainant 
as will secure to him the sum realized 
on the sale of his bond. This lan- 


guage is so clear as to leave no room 


for construction. The parties have 
said by very plain words what they 
meant, and where that is the case the 
court has no duty to perform but to 
carry their meaning into effect. The 
complainant is to have such an interest 
as wil) give him his money baaky even 
if it takes all. No particular o¥ spec- 
ified part or interest is carried out or 
separated, but he is to have so much 
or whatever willrepay him. The same 
idea would have been expressed if the 
language had been that he was to have 
the whole judgment oso much or 
such part of it as should be sufficient 
to repay him. He was to be repaid in 
any event; his right is made paramount 
over every other right, and he would, 
therefore, have been entitled to his 
money even if only a sum just sufl- 
cient to repay him had been collected. 

Can the complainant hold the de- 
fendant, Lyon, for any part of the pur- 
chase money of the land? The pur- 
chase money was not paid to the 
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sheriff; if paid at all, it was paid either 
to the corporation, its creditors, or 
stockholders. It is impossible to say 
to whom it was paid, or whether it 
was paidatall. * * * Itis clear 
a payment to the corporation did not 
constitute a payment to the complain- 
ant. Their rights were several and 
not joint—the complainant occupied a 
position of superior right—hence a 
payment to the corporation was not a 
payment tohim. The relation of prin- 
cipal and agent did not exist either in 
fact or legal theory. If Mr. Lyon 
paid the money to anybody he paid it 
with full notice of the complainant's 
rights. He negotiated the contract 
and signed it for the corporation. Be- 
tween the day when he bid off the 
land and the day when he got his deed 
he had an interview withthe complain- 
ant in which he tried to induce him to 
take the land, but he says he refused, 
stating that he wanted his money, and 
he would not accept anything else. 
He also knew the corporation was 
deeply in debt and in sore need of 
money. He knew the money belonged 
to the complainant, and that he de- 
manded its payment; a payment to 
any other person under such cireum- 
stances was not only entirely without 
warrant, but wantonly reckless or 
fraudulent. But it is said Mr. Lyon 
purchased the land of the corporation, 
and was, therefore, obliged by force of 
his contract, to pay the purchase 
money to the corporation. * * * 
But even if it be conceeded that he 
made the purchase of the corporation, 
and paid it the whole of the purchase 
money, still I think he is anquestion- 
ably liable. The money came to his 
hands subject to the complainant's 
rights: the moment it passed from the 
individual to the treasurer—if it did 
pass at all—he held it in trust, for the 
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complainant. He had full notice of the 
trust, having been the instrument by 
which it was created. He co-operated in 
the misapplication of the money,in fact, 
solely directed the misappropriation. 
The wrongful act of the trustee was 
performed by him. A purchaser who 
co-operates with the vendor in the mis- 
application of purchase money which 
he knows is raised for the benefit of a 
third person, or either directly or in. 
directly, aids the vendor in diverting 
the money, renders himself liable to 
the person defrauded to the extent of 
the fund misapplied with his conni- 
vance. Nicholls v. Peak, 1 Beas. 69 ; 
1 Lead. Cas. in Eq. 114. The defen- 
dant’s liability rests upon principles 
of undoubted justice. 

The complainant is entitled to a de- 
cree against both defendants. 


PARTNERSHIP ASSETS — STAT- 
UTE OF LIMITATION. 


Partridge v. Wells, et ux. 
[Vetober Term, 1875.] 

Property purchased by one copartner with the 
funds of the firm, and title taken in the 
name of his wife, is partnership assets. 

When it clearly appears on the face of the 
bill that the complainant’s right of action is 
barred, advantage may be taken of the stat- 
ute of limitation by demurrer. 

The bar of the statute is as perfect an answer 
in equity as at law to actions covered by 
the statute. 

The statute does not apply to such trusts as 
are not cognizable at law, and upon which 
a remedy can only be had in equity. 


The bill set forth that in 1862, a co 
partnership was formed by the com- 
plainant,the defendant, and onc Henry 
F. Partridge, which was dissolved by 
the death of Henry F. Partridge in 
in 1871, when a settlement took pla e 
between plaintiff and defendant, and a 
new partnership formed, consisting of 
themselves alone ; that they continued 





| 
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in business until 1875, when the part- 
nership was dissolved by agreement ; 
that during the existence of both firms 
defendant fraudulently abstracted from 
the firm large sums of money,which he 
used in purchasing, maintaining and 
improving real estate, which he pro- 
cured to be conveyed to his wife, and 
in the purchase of personal property. 
The bill further averred that Wells was 
found to be indebted to the complain- 
ant, when the last dissolution took 
place, in the sum of $33,579.30, and 
that he was then insolvent.It prays that 
an account of the expenses, receipts 
and profits of the co-partnership may 
be taken, that the property purchased 
by Wells with the moneys of the firms, 
and now held by his wife and himself, 
may be declared to be partnership as- 
sets, und be applied in discharge of 
the amount which may be found to be 
due the complainant; for an injunction 
restraining the transfer and encum- 
brance of the property purchased with 
partnership funds, and for general re- 
lief. Demurrer filed-alleging want of 
equity and muitifariousness, and on 
argum@ht defendant maintained that 
complainant's right of action was bar- 
red bydapse of time. 

Mr. A. V. Schenck for demurrants. 

Mr. S. H. Jones for complainant. 

Tue Vice-Cuancevvor : | After review- 
ing facts.] The case made by the bill 
presents undeniably, a good cause of 
action. A case of such extreme merit is 
shown,us in the language of Lord ..ard- 
wicke, (Brereton v.Gamul, 2 Ark.,240,) 
entitles the complainant to all the favor 
the court can Upon the 
question, whether or not the facts, in- 
dependent of any question of laches, 
show a right to relief, Shaler v. Trow- 
bridge, 1 Stew. 595, is an authority 
directly in point and decisive. Partners 
hold to each other the relation of trus- 


show him. 
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tee and cestui que trust. A trustee can 
derive no gain to himself from the em- 
ployment of the trust fund. The fact 
that the trustee has invested the trust 
property,or that which represents it, in 
the name of his wife, will give her no 
right to the property as against the ces- 
tut que trust. Justice Van Syckel, in the 
case just cited, speaking for the whole 
bench of the Court of Errors and Ap- 
peals says:‘* When once a frand has been 
committed, not only is the person who 
committed the fraud precluded from 
deriving any benefit from it, but every 
innocent person is so likewise, unless 
he has, in good faith, acquired a sub- 
sequent interest for value; for a third 
person by seeking to derive any bene- 
fit resulting therefrom, becomes par 
ticeps criminis, however innocent of 
the fraud in the beginning.” 

Is the complainant's action Larred 
by the statute of limitation? A de- 
fendant may claim the benefit of the 
bar given by the statute by demurrer, 
when, by the case made by the bill it- 
self, it clearly appears that the com- 
plainant’s right of action is spent by 
lapse of time, but when it does not so 
appear, the statute can only be set up 
by plea or answer. Story’s Eq. Pl., 
$503, 751. 

To all actjons covered by the statute 
the defence given by it is as perfect an 
answer in equity as at law. But it does 
not embrace all actions. Actions found- 
ed on certain trusts are not within it. 
The statute does not apply to actions 
founded on a direct or strict trust, 
such as are not cognizable at law, but 
fall within the proper, peculiar and 
exclusive jurisdiction of a court of 
equity. This is the rule as stated by 
Chancellor Kent (Kane v. Bloodgood, 
7 Johns. Ch., 11, 3,) and adopted by 
Chancellor Green, (Marsh v. Oliver, 1 
McCart. 262,) and also by Chancellor 
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Zabriskie, (McClane v. Shepherd, 6 C. 
K. Gr., 80.) Chancellor Kent says the 
principal was first.stated with precis- 
ion by Lord Macclesfield in Lockey v. 
Lockey, Pree. in Ch., 518. That was 
a bill for an account of the profits of 
an estate received by the defendant 
while the plaintiff was an infant. The 
defendant had possession under an 
agreement constituting him a trustee 
for the infant. The plaintiff did not 
file his bill until more than six yearg 
had elapsed after he attained full age. 
Lord Macclesfield held the statute 
barred his action in equity as it would 
have done 2 common law action of ac- 
count, stating that the plaintiff might 
have had his action of account at law, 
and, therefore, there was no necessity 
for his seeking relief in equity. The 
same principle has been declared by 
Judge Story. He says, “As to cases 
of merely constructive trusts created 
by courts of equity, or cases which are 
treated for some purposes, as implied 
trusts, to which, however, legal reme- 
lies are applicable, the doctrine can 
not be admitted that the statute of 
limitation does not embrace them.” 
Robinson v. Hook, 4 Mason 152. 

The test then obviously prescribed 
by the rule is, had the suitor a remedy 
at law which he had lost. . If the com- 
plainant in this case had a complete 
remedy at law, which has been lost by 
lapse of time, he is not entitled to the 
remedy he seeks here. Upon the ad- 
mitted facts, as the record now stands, 
the complainant had at one time an 
unquestionable right to have thelands , 
and other property purchased with the 
money of the co-partnership, declared 
to be partnership assets, and distribu 
ted according to the rights and equi- 
ties of the co-partners. A court of law 
is powerless tu give such relief: it can 
only be administered inequity. This, 
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in any view, is the complainant's only 
adequate and appropriate remedy, 
and he has always been without a 
complete remedy at law; but if a doubt 
could be raised on this point, I am de- 
cided in opinion, this is not a case in 
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cised, to devise a way by which the 
defendants shall be relieved from mak- 
ing discovery, upon their oaths,wheth- 
er they have committed the frauds 
charged against them or not. 
Demurrer overruled with costs. 





which any ingenuity should be exer- 








NATURALIZATION- CHARACTER. 


In Re, Spenser. 
[July 1, 1878.| 





An alien, to be entitled to admission to citi- 
zenship, must first prove that he has be- 
haved asa man of good moral character 
during ai/ the period of his residence in the 
United States. 

What constitutes good moral character may 
very in some respects in different times and 
places, but a person who commits perjury 
does not behave as a man of good moral 
character, and is not thgrefore entitled to 
admission to citizenship. 

A pardon is prospective and not retrospective 
in its operation, and while it absolves the 
offender from the guilt of his offense and 
relieves him from the legal disabilities con- 
sequent thereon, it does not obliterate or 
wipe out the fact of the commission of the 
crime, so that it can not be made to appear 
on an application to be admitted to citizen- 
ship. 


Deapy, J.: William Spenser, an 
alien, applies to “be admitted to be- 
come a citizen of the United States,” 
under Sec. 2165 of Revised Statutes. 
From the evidence it satisfactorily ap- 
pears that he duly declared his inten- 
tion, and has continuously resided in 
the United States—the State of Ore- 
gon—at least since 1870. Heis, there- 
fore, entitled to be admitted tv citi- 
zenship, if it appears that during such 
residence “ ie has behaved as a man 
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(of good moral character, attached to 
the principles of the Constitution of 
‘the United States, and well disposed 
‘towards the good order and happiness 
‘of the same.” Sec. 2165, supra, Sub. 3. 

The proof shows that the applicant 
has resided in Oregon, near the Dalles 
for more than eight years; that in 
1876, and after he had declared his in- 
tention, he was duly convicted in the 
circuit court of the state for Wasco 
county, of the crime of perjury, com- 
mitted by swearing falsely as a witness 
ina casein said court, in which he 
was a party, and sentenced to five 
years’ imprisonment in the peniten- 
tiary; that after being in prison fif- 
teen months and eight days, he was 
unqualifiedly pardoned by the Gov 
ernor, upon, as the pardon recites, the 
petition of sundry citizens of Wasco 
county, and because it appeared that 
there were doubts as to his guilt, and 
unless he was released from prison 
there was danger that he would lose 
nis homestead. 

Upon this state of facts two ques- 
tions arise: 1. Has the applicant ** be- 
haved as a man of good moral charac- 
ter” within the meaning of the stat- 
ute; and 2, what is the effect of the 
pardon in this respect. 

















In the first place, during what time 
is the behavior of the applicant open 
to consideration? The statute—su- 
pra—declares: “It shall be made to 
appear to the satisfaction of the court 
admitting such alien, that he has re- 
sided within the United States five 
years at least, * * * and _ that 
during that time he has behaved as a 
man of good moral character,” etc. Is 
an alien who has behaved as ‘a man 
of good moral character during 
the five years immediately preceeding 
his application, but who has not so 
behaved during his residence in the 
United States prior thereto, entitled to 
admission? Ithink not. The behavior 
of the applicant during ad/ the time 
of his residence within the United 
States, is material. The good of the 
country does not require, and it does 
not appear to be the policy of the law 
to promote the naturalization of aliens 
who have, atany time during their 
residence in the United States, 
behaved otherwise than as persons 
of good moral character. The citizen- 
ship of the country is sufficiently 
alloyed and debased by the presence 
of immoral natives, without the addi- 
tion of those born in foreign countries. 

The applicant must not simply have 
sustained a good reputation, but his 
conduct must have been such as com- 
ports with a good character, In other 
words, he must have behaved—con- 
ducted himself—as a man of good 
moral character ordinarily would, 
should or does. Character consists 
of the qualities which constitute the 
individual; reputation the sum of 
opinions entertained concerning him. 
The former is interior, the latter ex- 
ternal. The one is the substance, the 
other the shadow. N. Y¥. P. Code, 
120; 8 Barb. 603. 

What is “a good moral character * 


32 









THE NEW JERSEY LAW JOURNAL. 249 


within the meaning of the statute may 
not be easy of determination in all 
cases. The standard may vary from 
one generation to another ; and prob+ 
ably the average man of the country 
is as high as it can be set. In one age 
and country duelling, drinking and 
gaming are considered immoral, and 
in another they are regarded as very 
venial sins at most. The onlyauthori- 
ties I have been able to find upon this 
subject, are the cases of Hx parte 
Douglas and Hx parte Sandberg, cited 
in 2 Bright. Fed. Dig. 25, from 5 West. 
Jur. 171. These cases hold that an 
alien who lives in a state of polygamy, 
or believes that polygamy may be 
rightfully practiced, in defiance of the 
laws to the contrary, is not entitled to 
citizens bip. 

Upon general principles it would 
seem that whatever is forbidden by 
the law of the land ought to be con- 
sidered for the time being immoral, 
within the purview of this statute. 
And it may be said with good reason 
that a person who violates the law 
thereby manifests, in a greater or less 
degree, that he is not “well disposed 
to the good order and happiness” of 
thecountry. Good behavior—that be- 
havior for which a person reasonably 
suspected of an intention to misbe- 
have, may be required to give surety, 
is defined to be the conduct authoriz- 
ed by law, and dad behavior such as 
the law punishes. Bou. Dic. verbda, 
Behavior ; 2 Black. 251, 256. 

But perjury is not only malum pro- 
hibitum, but malum in se. At both 
the civil and common law it was class- 
ed among the crimen falsi, aud where- 
ever, as in this case, it affected the ad- 
ministration of justice, by introducing 
falsehood and fraud therein, it was, at 
comm6n law, deemed infamous, and 
the person committing it held incom- 
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petent as a witness and unworthy of 
credit. 4 Saw. 213. 

There can be no question, then, but 
that a person who commits perjury has 
so far behaved as a man of bad moral 
character. But it may be said that an 
alien who bas otherwise behaved as a 
man of good moral character during a 
residence in the country of at least 
five years ought not to be denied ad- 
mission to citizenship on aecount of 
the commission in that time of a stngle 
illegal or immoral act. This suggestion 
is based upon the idea that it is suffi- 
cient if the behavior of the applicant 
was generally good—that the good 


preponderated over the evil. In some 


THE NEW JERSEY LAW JOURNAL. 






n moral man. But when the proof 
shows that he has committed an infa- 
mous crime, itis not possible in my 
judgment to find that his behavior has 
been such as to entitle him under the 
statute to receive the privilege and 
| power of American citizensbip. 

What effect, if any, does the pardon 
‘have upon the application’? By the 
constitution of this state, article V., 
s14, the governor has power to grant 
pardons, after conviction for all of- 
fenses, except treason, “subject to such 
regulations as may be prescribed by 
The criminal code makes no re- 
strictions upon the power of the gov- 
ernor, except that he must first require 





law.” 





sense this may be eorrect. For in 
stance : 
gaming and the unlicensed sale of spir- 
ituous liquors. These acts thereby be- 
come immoral. But their criminality | 


consists in their being prohibited and | 


not because they are deemed to be in-| 


Now, | 
if an applicant for naturalization, who<e 


trinsically wrong—mala in se. 


behavior, during a period of five or| 


more years, was otherwise good, was 


shown to have committed during tliat 
time either of those or similar crimes, 
I am not prepared to say that his ap 
plication onght to be denied on ac 
count of his behavior. And yet it is 
clear that anything like habitual gaim- 
ing or vending of liquors under such 
circumstances would constitate bad 
behavior—immora] behavior—and be 
a bar under the statute to 
to citizenship. But in the case of mur- | 
der, robbery, theft, bribery or perjury | 

that a single instance | 


admission 








it seems to m 
of the commission of either of them is 
enough to prevent the admission. The 
burden of proof is upou the applicant 
to prove. *to the satisfaction of the 
court’ that during the period of his 
ion he-hus conducted himself as 





the law of the State prohibits | 


ed the matter 


the judge or district attorney who tried 
the ease to give him a statement of the 
‘facts. Or. C. C. e. 32. This pardon 
does not show that this statement was 
asked for or obtained, no does it ap- 
pear therefrom what gave rise to the 
alleged doubts as to the defendant's 
guilt. But this suggestion can» not 
affect the truth or effect of the judg- 
ment which established his guilt. So 
far then as this application is concern- 
stands thus: The ap- 
plicant was duly convicted of perjury, 
and the governor, in the exercise of 
that merey which belongs to him in 
his official character, has pardoned 
him for reasons of his own, that are 
immaterial to this inquiry. 

The pardon is now produced by the 
applicant to show, not only that his 
crime has been forgiven him, but that 
it never was, and therefore it can not 
now be relied upon to prove that he 
has not behaved as a man of good mo- 
ral character during his residence in 
the United States. In ex parte Gar- 
land, 4 Wall, 380, Mr. Justice Field, 
speaking for a majority of the court, 
says : ‘* A pardon reaches both the pun- 
ishment prescribed for the offense an¢ 
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the guilt of the offender ; and when the 
pardon is full, it releases the punish- 
ment and blots out of existence the 
guilt, so that in the eyes of the law 
the offender is as innocent as if he had 
never committed the offense.” This is 
probably as strong and unqualified a 
statement of the scope and efficacy of 
a pardon as can be found in the books. 
And yet I do not suppose the opinion 
is to be understood as going the length 
of holding that while the party is to be 
deemed innocent of the crime by rea- 
son of the pardon from and after the 
taking effect thereof, that it is also to 
be deemed that he never did commit 
the crime or was convicted of it. The 
effect of the pardon is prospective and 
not retrospective. It removes the guilt 
and restores the party to a state of in- 
nocence. But it does not change the 
past and can not annihilate the estab- 
lished fact that he was guilty of the 
offense. And such, I think, is the doc- 
trine of the authorities cited in sup- 
port of this opinion, namely: 4 Black, 
402; 6 Bac. tit. Pardon H. Black- 
stone’s language is. “ The effect of such 
a pardon by the king is to make the 
offender « ew man: to acquit him of 
all corporal penalties and forfeitures 
annexed to that offense for which he 
obtained his pardon , and not so much 
to restore him to his former, as to give 
him a new credit and capacity.” And 
the author goes on to state that a par 

don does not purify the blood during 
the period it was corrupted by convic 

tion, and gives the following illustra- 
tion: “Yet if a person attainted re-| 
ceives the king's pardon and afterwards | 
hath a son, that son may be heir to his| 
father, because the father being made | 
& new man might transmit new inher- 
itable blood ; though had he been born 

before the pardon he could never have 
inherited at all.” Bacon says—a par- 
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don makes the party “ as it were a new 
man.” It removes the punishment and 
“legal disabilities consequent on the 
crime.’ It restores his competency. to 
be a witness, * but yet his credit must 
be left to the jury.” From thése au- 
thorities it is plain that a pardon does 
not operate retrospectively. The of- 
fender is purged of his guilt and thence- 
forth he is an innocent man, but the 
past is not obliterated, nor the fact 
that he had committed the crime wiped 
out. 

Apply these principles to this case. 
By the commission of the crime the 
applicant was guilty of misbehavior 
within the meaning of the statute dur- 
ing his residence in the United States. 
The pardon has absolved him from the 
guilt of the act, and relieved him from 
the legal disabilities consequent there- 
‘upon. But it has not done away with 
the fact of his conviction. It does not 
operate retrospectively. The answer 
to the question—has he behaved as a 
man of good moral character ?—must 
still be in the negative: for the fact 
remains, notwithstanding the pardon, 
that the applicant was guilty of the 
crime of perjury—did behave other- 
wise than asa man of good moral 
character. 

The fact that the applicant can not 
obtain title to his homestead unless he 
is admitted to citizenship can not af- 
fect the consideration of the question. 
Doubtless, in this respect, the matter 
operates as a hardship upon him. But 





this only illustrates the truth of the 
proverb—* the way of the transgress- 
or is hard’—and in the long-run it is 
better forthe world that it should be so. 

The proof is not satisfactory that the 
applicant has behaved as x man of good 
moral character during his residence 
in the United States, but the contrary: 
and, therefore, the application is deni- 
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ed. But the applicant having no coun-|in this ruling, he may apply within a 
sel, and the matter having been sub-| reasonable time to set aside the judg- 
mitted without argument, and being; ment de ying his application, and for 
now res judicata, if he shall be hereaf-|a rehearing thereof. 

ter advised that there is probable error 








CASES BEFORE THE INFERIOR COURTS. 


PLEADING—TIME OF FILING. | fell on Sunday he was entitled to the 

| following day in which to file his plea 

Essex Crrcurr—Depvg, J. and cited: Teuchtwanger v. McCool, 
Bangor y. Somerville. | 2 Stewart, 151. 

In assumpsit. The declaration in | Counsel for plaintiff cited, ex parte 
this cause was served on the tenth day Dodge, 7 Coweh, 147, Birrell v. Bir- 
of May last, and on the tenth day of| Tell, 11 Barb. 96, Lee vy. Carlton, 15 
June following a plea was filed, and | | Mass. 225, and 4 Pick. 354 
judgment entered. | J. H. MeCracken for plaintiff 

On arule to show cause why judg, Coult & Howell for defendant. 
ment should not be set aside asirregu-! Depur, J.: Meld, that the plea was 
lar, counsel for the defendant claimed | not filed in time and denied the motion 
that because the last day of the thirty | with costs. 





MISCELLANY. 





GENERALITIES. George F. Shepley, Judge of the United 
States Circuit Court for the First Circuit, died 
There were 835 convicts confined in the | on the night of the 21st ultimo. Judge Shep- 
State Prison on the thirteenth ultimo. ley was the son of Judge Ether Shepley, and 
was born January 1, 1819, at Saco, Me. After 
‘* Here is your writ of attachment,” said a | a collegiate education, he attended the Dana 
town clerk, as he handed a lover a marriage | Law School at Cambridge, and was admitted 
license. - ‘to the’ Bar in 1839. In 1844, he was appointed 
The President has been petitioned by the | United States District Attorney for the State, 
Bar of Salt Lake City, for the removal from | | to which position he was twice re-appointed, 
office of Chief Justice Schaeffer, of Utah, | in 1853 and 1857. During the war he served 
upon the ground of alleged ignorance or dis-| with distinction. He was commissioned as 
regard of law, and even of his own rulings. | Brigadier General, and was made Military 
—_— |Governor of Louisiana. Afterward he com- 
The Kennebee Journal has noticed the sin- | manded the military district of Virginia and 
gular coincidence, that whenever there is a North Carolina, and in 1865, was made Mili- 
pigeon-shoot or horse-trot, in most vicinities | itary Commander of Richmond. After the 
the notice on the doors indicate that all young | war he continued the practice of law, declin- 
lawyers are out of town trying cases, or else | ing the appointment of Judge of the Supreme 
in the Superior Court library. Court. He received his appointment to the 
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among lawyers, and an acquaintance with its 


which he continued to fill to the time of his | just principles among the people. 


decease. 

The Committee on Prizes of the New York 
State Bar Association have adopted, and an- 
nounce the following regulations for the con- 
tention for this prize : 

First. The Post-graduate prize of $250 for 
1878 will be awarded to the writer of the best 
original thesis, argument or work upon the 
following subject : ‘‘ The American Constitu- 
tion.” 

Second. The essay must be sent to the Chair- 
man of the Committee, Albany, on or before 

the Ist day of October next, signed merely 
with a non de plume, and accompanied with 
the real name of the writer in a sealed envel- 
ope. Only the envelope containing the name 
of the author of the winning essay will be 
opened ; all others will either be destroyed 
unopened, or returned with the accompany- 
ing manuscript to the author upon his request. 
The successful essay will be the property of 
the Association, and all the other essays not 
requested to be returned will be filed for pre- 
servation in the archives of the Association. 
Third. The prize will be awarded at the an- 
nual meeting of the Association in Albany, on 
the third Tuesday, being the 19th day of No- 
vember, 1878. 
Fourth. Only those can compete for this 
prize who are members of the Bar of the State 
of New York, of five or more years’ standing, 
and the prize can only be awarded when there 
shall be at least five competitors. 
Fifth. Every production submitted will be 
examined by each member of the Committee, 
and the award of the prize will be made by 


The Committee earnestly hope that there 
will be such a general response to this invita- 
tions as shall secure those ends. 





A number of new books have recently been 
added to the State Library, including text 
books and English, Italian, Greek, Spanish 
and Biblical dictionaries. 


Governor McClellan on the 24th ultimo, in 
consequence of the representation of the 
prisoner’s physician, granted a reprieve of 
twenty days to Benjamin Noyes, who was 
sentenced to hard labor in the State Prison 
for the term of eighteen months, and to pay a 
fine of $500, for conspiracy. This allows him 
to remain in the Essex county jail until the 
13th instant. A motion for an arrest of judg- 
ment had been previously denied by Judge 
Depue. 





THE COMING CONFERENCE AT FRANK- 
FORT. 
The following is the programme of the Con- 
ference of the Association for the Reform and 
Codification of the Law of Nations, which is 
to be held at Frankfort-on-Maine, from the 
20th to the 24th of August, 1878: 
The Conference will hold its sittings at the 
Saalbau ; and the Inaugural Meeting will take 
place on Tuesday, the 20th of August, at 11 
A.M. Members attending the Conference are 
required to sign a list, setting forth their 
names and their addresses at Frankfort. ‘This 
list will be open for signature and inspection 
from 10 a. M. to 4 p. m., at the Saalbau. 
Reception of the Members by the Burgo- 


the Committee upona majority or plurality | master of Frankfort. 


vote; orin case of a failure of a plurality 

vote, by the Chairman, from those produc- 

tions having the highest and equal votes. 
Sixth. No member of the Committee on 


Opening of the Conference by the President. — 
Annual Report of the Council. 
Communication of letters, ete. 

Subjects of the Reports, papers, etce.: 


Prizes shallin any manner compete for’ said| I. Private Ivrernationa Law, 


prize. 

The members of the legal profession are 
cordially invited to compete for this prize. Its 
founders, by limiting the privilege of contend- 
ing for it to lawyers of five or more years’ 
standing, evidently appeal to those who may 
be considered as the experienced portion of 
the profession, to renew the emulations of 
scholastic life, under the conviction that this 
would be one of the surest methods of increas- 


Bills of Exchange: Report. 

Negotiable Securities. The plan of the 
lex mercatoria is the English system as 
regards negotiable instruments. 

General Average: Report. 

Patents of Invention. Trade Marks. 
Copyright. 

Bankruptey: Report. 

Foreign Judgments : Report. 

On the desirability of establishing a uni- 





ing devotion to the noble science of the law 





form practice for taking Evidence : 





































































254 


Foreign ‘Tribunals in different Coun- 
tries. 
II. Pustic INTERNATIONAL Law. 
The first Rule of the Declaration of Paris. 
Codification of International Law. 
Extradition of Criminals. 
The limits to Arbitration for the Settle- 
ment of International Disputes. 
The Law of Maritime Capture. 
The first Article of the Treaty of Wash- 
ington. 
The rights and Duties of Neutrals. 
Collisions at Sea. 
Conventions for the Relief of Shipwreck- 
ed Mariners. 
International Tribunals of Egypt. 
MISCELLANEOUS PAPERS. 
Communications to be 
Honorary Secretaries at 33 Chancery Lane, 
London. All letters for Frankfort to be ad- 
dressed to Dr. Juris H. Oswalt, the Honorary 
Secretary of the Local Committee. 


addressed to the 


COURT NOTES. 

The Court of Errors and Appeals adjourned 
July 15th, for the term. The United States 
District Court adjourned July 30th, until the 
20th instant. 


The following cases that are not elsewhere 
reported were decided at the late term of the 
Court of Errors and Appeals: 

Moyer v. Jarman, etal. Judgmeat below 
affirmed. 

Hoagland vy. Harris. 
firmed, 

Taylor v. Clow. 
firmed. 

Traphagen, etal. v. The Mayor and Alder- 
men of Jersey City. Decree below affirmed. 

The City of Elizabeth v. Southmayd. De- 
cree below affirmed. 

New Jersey Stone Company v. Vreeland, et 

Decree below affirmed. 

Trusdell v. Price. Decree below reversed. 
Panret v. THe Crry or Bayonne. If land be 
taken for a public improvement under the 
charter of a city, and an assessment made to 
the owner be set aside, an action at law will 
not lie as upon an assumpsit for the value of 
said land and damages, Judgment below af- 
firmed. 

Rarick v. Sansnorn.—easley, (. J. : 


Judgment below af- 


Decree of court below af- 


al. 


A 


motion was made in this case for an order to 
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remit to the court below the record, so as to 
admit an amendment to be made in the plead- 
ings in the Court of Chancery. I think that 
order should not be made, but the party mak- 
ing the motion will be permitted to have the 
privilege of applying to the Chancellor to 
amend the pleadings. The costs should abide 
the event of the suit. The case is a peculiar 
one, All the Justices concurred. 

CHAMBERLAIN V. STANLEY, ET AL.—In error 
to the Supreme Court. Judgment of the court 
below affirmed for the reasons which they 
gave in their opinion. 

Reed, J., dissenting : ‘‘I am of opinion that 
the question upon which the Supreme Court 
reversed the judgment of the Circuit Court, is 
not raised upon the errors assigned, and I am 
of opinion that upon the errors assigned upon 
the judgment of the Circuit Court, that judg- 
ment ought to have been affirmed. It was 
reversed. I am, therefore, in favor of revers- 
ing the decision of the Supreme Court.” 

Sayre AND KiInkPAaTRICK v. ALEXANDER.— 
Beasley, UV. J.: this case the testimony 
is so nearly balanced, that I have found it dif- 
ficult to come to a satisfactory conclusion. I 
think, however, that the costs of the appel- 
lant and the counsel fee should be allowed out 
of the estate, and that the appellant should 
not be charged with the costs in the case. De- 
cree unanimously reversed. 

Kvuw v. Martin anp Coox.— Beasley, C.d.: 
Upon a full consideration of this case, I have 
come to the conclusion that the equities in- 
volved can not be satisfactorily settled unless 
the defendant, Mrs. Martin, shall be permit- 
ted to come in and defend. She claims under 
a mortgage which had been assigned to her, 
but her title to which was claimed to be invalid. 
She refused to have that matter investigated 
before the Master. If Mrs. Martin has no 
equitable title, she has no right to interfere 
with the executions. The bill has not put in 
issue her equitable title to the mortgage. I 
think there are questious in the case that 
should be passed upon by the Court, and that 
the decree should be reversed, but without 
costs. 


IMPORTANT DECISIONS ELSEWHERE. 


Bankruptcy—Minority (reditors. In 
composition proceedings, when objections are 
interposed by the minority whose claims will 
be discharged against their will, it is the duty 















‘ership. Hz parte Hattersley, Re. Blanchard, 


of the court to examine those objections fully 
and carefully ; and the court will not hesitate 
to interfere when the debtor has deceived the 
creditors into a vote which they would not 
have given had the facts been honestly and 
fairly before them ; nor to withhold its assent 
to the composition, if it is satisfied that the 
proceedings are collusive, although thsre is 
only one dissenting creditor. In Re. Keiler, 
18 Nat. Bank’r, Reg. 33. U.S. Dist. C’t., 8. 
D. Illinois. 


Chattels—7it. The custom of hiring 
pianos on the three years’ hire-purchase sys- 
tem is well established, and therefore a piano 
remaining upou the premises of a liquidating 
debtor at the time of the appointment of a 
receiver, but which had been obtained by the 
debtor under an agreement for hire by which 
upon punctual payment of £15 a year by 
monthly installments, the hirer would become 
at the end of three years, the owner of the 
instrument, the three years not having elapsed, 
was not within the doctrine of reputed own- 


38 L. T. Rep. (U. 8S.) 610. Eng. C’t., Bank’r, 
May 15, 187%. 


Christianity.—In the case of Pringle v. 
Town of Naperee, the Queen’s Bench of On- 
tario Held that Christianity is a part of the 
recognized law of the Province, and that to an 
action for breach of «a contract to let a public 
hall, a plea setting up that the purpose for 
which said hall was intended to be used was 
for the delivery of certain lectures containing 
an attack upon Christianity was a good de- 
fense, and plaintiff was not entitled to recover. 
Canada L. J. 219%. 


Delivery of Deed —/mproper Injlcence. 
1. Delivery of deeds after the grantor’s death, 
by a third party to whom they were slelivered 
by the grantor, under instructions to give 
them to the grantees immediately after his 
death, is effectual to render them operative. 
2. Where the grantor or testator, in full pos- 
session of his faculties, has discriminated 
against some of his children, if there has 
been no undue influence the law does not con- 
cern itself with the reasons that have induced 
the discrimination. 3. A wife, unless she acts 
fraudulently, or extorts benefits when her 
husband is not in a condition to exercise his 
faculties as a free agent, may lawfully exert 
an influence over her husband, as to the dis- 
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benefit or for that -of another. Latham v. 
Udell, Sup. Ct. Mich., Jan. Term, 1878. 


Ejectment— Hstoppel. Plaintiff over thir- 
ty years ago left his wife and home, intending 
shortly to return and went to the United 
States, where he remained without communi- 
cating with his wife or friends. Within 
seven years after his departure his wife, be- 
lieving him to be dead, married again, and 
lived with her new husband on plaintiff's 
farm. They both mortgaged the farm, which 
was afterward sold by the mortgagee under 
a power of sale in the mortgage. On his re- 
turn plaintiff brought ejectment against the 
purchaser. //eld, that he was entitled to re- 
cover, and however culpable he may have 
been iu not communicating with his wife, his 
negligence did not, even as against a pur- 
chaser under the bona fida belief that he was 
dead, estop him from claiming the land. Held 
also (Wilson, J. dissenting) that he was not 
barred by the statute of limitation, for the 
possession of his wife was his possession. 
Me Arthur v. Eagleson, Queen’s Bench of On- 
tario, 14 Canada L. J. 219. F 


Former Recovery.—A. purchased of B. 
a farm guaranteed to contain 144 acres, but 
which A. afterwards discovered, contained 11 
acres and 34 perches less. After action of 
deceipt and recovery by A. A. brought an 
action of assumpsit to recover the value of 
the deficit in the tract. Held, that the re- 
covery in the action of deceipt did not bar 
the suit in assumpsit. A former verdict and 
judgment to operate as an estoppel, must 
have been for the same cause of action, the 
same fact must have been in issue, and the 
test by which the identity is to be established 
is whether the same evidence will support 
both actions. Schriver v. Ecknerode, Su- 
preme C’t. of Penn., June 17, 1878. 


Jurisdiction.—-The Federal and not the 
State court has the power to adjudge whether 
the case is a proper one for removal under the 
Act of Congress. Under the act of 1875, al- 
though some of tke formal or nominal plain- 
tiffs and defendants may be citizens of the 
same state, still if it is shown that it is a con- 
troversy wholly between citizens of different 
states and can be fully determined as between 
them, then it is a cause that can be removed 
to the federal courts. Taylor et al. v. Rocke- 
feller et al. U.S. C. C., W. Dist. Penna., 





position of his property, either for her own 


June 17, 1878. 
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Liability of Carrier for Luggage. 
—A porter of the defendant by the direction 
of plaintiff placed plaintiff's bag in one of 
the defendant's R. R. carriages sometime be- 
fore the train started, and after a temporary 
absence of the plaintiff, he found the bag was 
gone. Inan actionto recover the value of 
the bag, the jury found that neither the de- 
fendant or the plaintiff had been guilty of 


negligence. Held, that the liability of rail- 


way companies as common carriers does not | 


apply in the case of luggage over which they 
have not absolute control, and that defendant 
was not liable as a common carrier. Berg- 
heim v. Great Eastern Railway Co., 38 L. T. 
Rep. (U. 8S.) 160. 


Partnership— /nterest vn Capital. Where 
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one partner in a firm was to furnish the capi- 
tal and the other the labor, in account, in- 
terest cannot be allowed upon the capital. 
Jackson v. Johnson, N. Y. Court of Appeals, 


June 11, 1878. 


Rent— Hrecution. The landlord is entitled 
to rent up to the date of the levy of the exe- 
cution on which the tenant’s goods were sold, 
and if another execution be levied afterward, 
and in the meantime another sum for rent has 
fallen due, the rent thus accrued will again 
take the preference. Leaming’s Appeal, Sup. 
C’t. Penna., Feb, 18, 1878. 


Restoration of Will.—A. made and 
properly executed a will, that could not be 
found after his death, and the presumption 
of revocation being refuted by the evidence, 
and the contents thereof proved by the testi- 
mony and by memoranda in the testator’s own 
hand writing, upon error assigned, //e!d, that 
although the law will not tolerate the making 
of a new will for the testator by any other 
means than his own act, but that a will hav- 
ing a legal existence accidentally lost or de- 
stroyed, proof of its contents is merely a res- 
toration of that which the testator himself 
made to govern his _ estate. There is 
no greater sanctity in this respect than the 
restoration, by parol evidence, of other in- 
struments equally solemn and having an equal 
effect in the disposition of property. Foster’s 
Appeal, Sup. C’t. Penn, May 13, 1878. 


Unreasonable Delay by Common 
Carrier— Measure of Damages. Where a 
common carrier unreasonable delays the de- 
livery of articles intended for market, 
and he is chargeable with knowledge of 





| 
| 
| 






their character, and there has been a deprecia- 
tion in the market value at the place of as- 
signment, the measure of damages ordinarily 
will be their depreciation in value at such 
place of assignment between the time when 
they should have been delivered and the time 
when they were in fact delivered. Devereaux 
v. Buckley. Sup. C’t. Ohio, June 25, 1878. 
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This handsomely printed 
bound 12mo., pages. In 
that space is contained short and concise 
biographies of the most noted of the English 
and American lawyers, Coke, Mansfield, Ken- 
yon, Thurlow, Loughborough, Erskine, Eldon, 
Romilly, Abinger, Brougham, Parsons, Mar- 
shall, Kent, Pinkney, Wirt, Riker, Story, 
Webster, Walworth, Choate, that were origin- 
ally published in The Albany Law Journal, 
but which have been put in book form for 
general use. A perusal of this neat and ele- 
gant volume will be found to be an agreeablk 
relief from the more arduous reading of the 
profession, it being free from the diffuseness 
of the larger biographies, while the prominent 
points of the characters and lives of those of 
whom it treats have been brought out bya 
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clear and careful analysis. 








